Gregg v. State, No. 112, Septembe Term 2002.

CRIMINAL PROCEDURE — COMPETENCE TO STAND TRIAL — SUA SPONTE
OBLIGATION ON TRIAL JUDGE TO CONDUCT COMPETENCY EVALUATION —
COMPETENCE TO WAIVE COUNSEL — RULE 4-215.

Petitioner Gregg was charged with second degree assault. Throughout the resultant
proceedings, first in theDistrict Court and then in the Circuit Court, Petitioner insisted that
he wanted to try the casepro se and waived hisright to counsel. The District Court held a
hearing to determine whether Petitioner was competent to stand trial. Thereport expressing
theresults of acompetency eval uation conducted at Crownsville Hospitd Center stated that,
although Gregg was able “to understand the roles of courtroom personnel and courtroom
procedures,” hewas* not ableto understand the nature and object of the proceedingsagainst
himand assist in hisown defense.” Based on thetestimony, however, of one of Petitioner’s
examiningdoctor sat Crow nsville and on Petitioner’ sbehavior inthecourtroom, theDistrict
Court judge found Petitioner to becompetent to dand trial. Petitioner thereafter prayed a
jury trial and the case was transferred to the Circuit Court. The Circuit Court did not
evaluate Petitioner’ s competency asit was not raised by Petitioner or by the court pursuant
to its sua sponte authority under Maryland Code (2001), Criminal Procedure Atticle, § 3-
104. Thecircuit court determined, after a pretrial hearing and discussions with Petitioner
on the day of trial, that Petitioner knowingly and intelligently waived his right to counsel.
Petitioner represented himself at trial and was convicted of second degree assault.

We granted certiorari to consider (1) whether the Circuit Court had a duty to make
an inquiry into Gregg's competence to stand trial and to waive counsel; (2) whether a
criminal defendant’ s competenceto stand trial is determinative of the issue of competence
to waive counsel; and, (3) whether the Circuit Court failed to comply with the requirements
of Rule4-215 by giving the advisements piecemeal over the course of two separate hearings.

When amatter is removed fromthe District Court to acircuit court for jury tria, the
circuit court exercisesexclusive original jurisdiction and is not constrained by the District
Court’sfindings. Inthismatter, theissue of competency was never beforethe Circuit Court
because it was not raised by Petitioner. Although the existence of the Crownsville report
was noted by the trial judge, he did not rely on that report or make any assessment of
Petitioner’ scompetence. Therecord doesnot contain evidence of behavior by the Petitioner
before the circuit court so aberrant asto require afinding that the circuit court erroneously
failed to conduct asua sponte competency hearing.

Petitioner’ sargument that, when acriminal defendant’ scompetenceto standtrial has
been questioned, a higher standard must be employed to evaluate the defendant’s
competence to waive counsel fails in this case because his competence to stand trial was
never an issue before the circuit court. The circuit court, through advisements on two
Separate occasions by two separate judges, complied with the requirements of Rule 4-215.
Waiver of counsd theref ore was €eff ective asit was made knowingly and intelligently.
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l.

John Leon Gregg, Petitioner, was charged in the District Court of Maryland, sitting
in Anne Arundel County, with second degree assault as the result of his swinging abag at
aten year old girl and causing her to fall off of her bicycle as she rode past him on the
sidewalk in their neighborhood. The District Court ordered a competency evaluation of
Petitioner, which evaluation was conducted at Crownsville Hospital Center from 14
September 2001 until 19 November 2001. Thewritten report prepared by the Hospital staff
regarding Gregg’ smentd health statuswas submitted to theDistrict Court. 1t concluded that
Gregghad “ Delusion Disorder, Persecutory Type” and “ Schizoid, Avoidant and Dependant
Personality Disorder.” Although acknowledging that Gregg was able “to understand the
roles of courtroom personnel and courtroom procedures’ and that he had been able to
“discuss his charges, possible pleas and possible penalties with his evaluators,” the report
nonetheless ultimately opined that Gregg wasnot competent to gand trial because he was
“not able to understand the nature and object of the proceedingsagainst him andto assistin
[his] own defense.”

Gregg appeared in the District Court for a competency hearing on 19 November
2001. The hearing judge questioned Gregg as follows:

COURT: Okay. Andwhat are you charged with; do you know?
GREGG: Second-degree assaullt.
COURT: All right. Andwhy areyou charged with that? What

do they say you did. Y ou don’t have to admit to anything, but
what do they say you did?



GREGG: They claim | swung an object at a 10-year old girl on
abicycleandraised awelton her, andthat there were witnesses.

COURT: All right. And do you understand what could happen,
If you were found guilty?

GREGG: Up to ten yeas, but | don't know the exact
sentencing.

COURT: And where were you living prior to being arrested?
GREGG: 177 Sillery Bay Road, Pasadena, Maryland.
COURT: Do you live by yourself or did have friends —
GREGG: By myslf.

COURT: Okay. And do you have ajob?

GREGG: No, sir.

COURT: Were you receiving some kind of assistance?
GREGG: No, sir.

COURT: How were you surviving?

GREGG: Interest on savings.

COURT: Areyou supposed to betaking any kind of medication
on aregular basis?

GREGG: No, sir.

COURT: Do you have any idea what day of the year it is or
what month it is?

GREGG: It's Monday, November 19", 2001.

COURT: Do you know what the purpose of alawyer is?
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GREGG: Of alawyer?
COURT: Yeah.

GREGG: Weéll, a defense lawyer helps me speak and advises
me, and the prosecutor presents the State’' s case against me.

COURT: Are there times when you fedl that you don’'t have a
good grasp on what’ s going on around you?

GREGG: No.

Dr. Mohammed Ajanah, Director of Forensic Psychiatry at Crownsville Hospital
Center and one of Gregg’s evaluators, then testified regarding the conclusons of the
competency report. Dr. Ajanah initidly reasserted that Gregg was not competent to stand
trial because the doctor believed the defendant did not have a “rational underganding” of
the chargesagainst him. Dr. Ajanahrelated to the court that Gregg had told his evaluators
at Crownsville that he believed the charges against him were fabricated and that they
resulted from a conspiracy between the judicial system and his neighbors. Dr. Ajanah
further described Gregg’sconspiracytheory, relating that Gregg believedthejudicial system
was “out to get him” and was responsible for instigating the neighborhood children into
harassing him. When asked whether it washisbelief that Gregg would be ableto assist with
his defense, Dr. Ajanah testified that he did not believe so, but temporized that opinion by
stating “1 have to qualify that, because competency is a day-to-day issue.”

The judge then questioned Dr. Ajanah about his impressions regarding Gregg's

testimony that day before the court while Dr. Ajanah was present:



COURT: Now, I’ ve obviously had avery brief interaction with
Mr. Gregg here this morning and observed. Do you think what
| saw here today and what | heard here today is typical of the
mental process or not typical ?

DR. AJANAH: It's not typical.

COURT: How do you explain what | saw and heard today with
the observations that you made?

DR. AJANAH: | think what we saw today — again, he has the
ability to definewhat the various courtroom personnd do. Our
concern is the framework he based his judgments on, for
example, about the charges. And he has told us if he, you
know, were in the same situation tha he was in, he was going
to do the same thing. He still firmly believes that the children
in hisneighborhood have been set up, essentially, to harasshim
by the system, by the government, by the judicial system. And
we believe that if Mr. Gregg were back in his neighborhood,
he' s going to incur the same type of charges.

COURT: So it’s my understanding that your concern is about
what he might do under certain similar drcumstances outside of
the facility. In other words, you're concerned that he's not
stable on along-term basis and that he might violate again.

DR. AJANAH: Exactly.

COURT: Although, for the moment, it appears that he is, at
least stable, to assist the defense and able to understand the
nature of the ongoing proceedings; isthat — I’ m not—I have put
words in your mouth —

DR. AJANAH: Yeah.

COURT: — but I don’'t want you to (unintelligible) if you
disagree with me. Am | understanding correctly?

DR. AJANAH: Yeah. For the moment, because of the
structure, | think, yeah, hecould —you know, he could go to the
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competency hearing and be competent today. But | don't
believe that, you know, he's not a danger.

COURT: Okay. He could be competent and still dangerous.
DR. AJANAH: Yes.
COURT: That’'s one of the parameters that exist, right?

DR. AJANAH: Yeah. Usualy, in competencies, you address
dangerousness when you find somebody to be not competent,
you know.

COURT: Right.

DR. AJANAH: And most of thetime, when you arecompetent,
you assume they are not dangerous. You're not required to
address dangerousness, if somebody is competent.

COURT: Although somebody whois perfectly competent can
still be dangerous.

DR. AJANAH: Yeah, sure.
Based on the court's assessment of Gregg's behavior before the court, the
Crownsville report, and Dr. Ajanah’s testimony, the District Court judge concluded that
Gregg was competent to stand trial:

| think, as Dr. Ajanah stated, competency isaday-to-day
guestion, and | can’'t say what it was like a month ago, but I,
certainly, don’'t have any feeling today that Mr. Gregg is not
competent. He may be suffering from a variety of mental
IlInesses, and it may cause a problemin the future, and it may
have caused a problemin the past, but the function | have here
today isvery limited; it’ sto determine whether he can stand trial
or not. And | believe, at least, that at this point in time, he can
stand trial.



Now, what happensasaresult of that trial, what hgopens
if he's found guilty or he’s found not guilty is a separate
questionthat hasto beresolved another time. Itmay bethat, for
any number of reasons that are not necessarily within the
confinesof my hearingtoday, that he needs some assi stanceand
he needs some hospitalization, but I'm not sure that the
competency question is (unintelligible) so | do find the
Defendant is competent at the moment.

And I'd like to know, at this point, —well, he was held
on this CR-51™ (unintelligible) now, | can say this; that he has
been evaluated, and so the purpose of the CR-51 has been
satisfied, and at this moment, | do believe the Defendant is
competent. If there is a reason to feel that he needs to be
hospitalized further, then there are other processes that are
available, and I’ m not making any decisionson those processes;
that | believe at this time, with respect to the criminal case and
with respect to the competency case, that the Defendant is
competent.

Gregg subsequently prayed ajury trial and the case was transferred to the Circuit Court for
Anne Arundel County. No transcript of the competency hearing in the District Court
accompanied the case when transferred to the Circuit Court. Although the CR-51 order was

included in the District Court documents forwarded to the Circuit Court, the Crownsville

competency report was not.

The Circuit Court conduded a hearing on 5 December 2001 with respect to Gregg’s
proposed waiver of his right to counsel. Gregg explained to the court that he wanted to

waive his right to counsel because he did not want to pay for an attorney. Further, Gregg

! The CR-51 isthe formused by the court to order adefendant’ s commitment to the
Department of Health and Mental Hygiene for examination as to competency to stand trial,
as authorized by Maryland Code (1982, Repl. 2000), Hedth — General Article, § 12-104.
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did not want to risk having to pay for the services of the Public Defender’ s Office in the
event that hewasdetermined later not to qualify for freerepresentation by that office. Gregg
stated that he perceived the case to be “straightforward” and that he wanted to handle it
himself. The court advised Gregg of his right to counsel, referred him to the Public
Defender’ s Office nonetheless, and set the case for trial.

On 10 January 2002, the court accepted Gregg’ s waiver of counsel as knowing and
voluntary. He was convicted by a jury of second-degree assault. The court imposed a
sentenceof fiveyears' imprisonment and suspended all but six monthsinfavor of fiveyears
probation. Additional factsfrom theappellaterecord will be supplied|ater asrelevant to our
analysis of the issues.

Il.

The Court of Special Appeals considered in Gregg's appeal, where he was
represented by the State Public Defender’s Office (as he isin this Court), the following
issues’: (1) whether the circuit court erred in failing to inquireinto his competency to stand

trial; (2) whether the circuit court erred in failing to inquire into his competency to waive

2 Gregg al so rais=d thefollowing i ssues, which are not pertinent to thisappeal, before
the intermediate appellate court: (IV) whether Gregg was given proper notice under
Maryland Rule 4-342(d) of the letters that were presented to and considered by the court
during sentencing; (V) whether the trial court erred in failing to inquire into Gregg's
alegation of jury tampering; (V1) whether the trid court erred in alowing the state to
introduce perjured testimony; and (V1) whether thetrial court erred in allowing the state to
violate Maryland Rule 4-263.



counsel; and (3) whether the circuit court followed the procedures set forth in Mayland
Rule 4-215 regarding Gregg’ swaiver of hisright to counsel. Inan unreported opinion, the
intermediate appel late court affirmed thejudgment of the Circuit Court. Gregg argued that
his “bizarre” behavior at trid, combined with his “history’ of mental ilIness, should have
triggered the trial court’ s sua sponte obligation to conduct a hearing on his competency to
stand trial. He also asserted that the trial court had a further sua sponte duty, under the
circumstances, to inquire more extensively into his competency to waive counsel. In

addition, Gregg claimed that Maryland Rule 4-215° requires that the record show full

® Maryland Rule 4-215 providesin part:

(@) First appearance in court without counsel. At the
defendant’ sfirst appearancein court without counsel, or when
the defendant appears in the District Court without counsel,
demands a jury trial, and the record does not disclose prior
compliance with this section by ajudge, the court shall:

(1) Make certain that the defendant has received a copy
of the charging document containing notice as to the right of
counsel.

(2) Inform the defendant of the right to counsel and of
the importance of assistance of counsal.

(3) Advise the defendant of the nature of the chargesin
the charging document, and the allowable penalties, including
mandatory penalties, if any.

(4) Conduct awaiver inquiry pursuant to section (b) of
this Ruleif the defendant indicates a desire to waive counsel.

(5) If tria is to be conducted on a subsequent date,
advise the defendant that if the defendant appears for trial
without counsel, the court could determine that the defendant
waived counsel and proceed to trial with the defendant
unrepresented by counsdl. . . .

(b) Express waiver of counsel. |f adefendant who isnot

(continued...)



compliance with the Rule every time a defendant requests to discharge defense counsel or

elects to proceed without counsel. Gregg noted that the advisements were given to him

¥(...continued)

represented by counsel indicates a desire to waivecounsel, the
court may not accept the waiver until it determines, after an
examination of the defendant on the record conducted by the
court, the State’'s Attorney, or both, that the defendant is
knowingly and voluntarily waiving the right to counsel. If the
file or docket does not reflect compliance with section (a) of
this Rule, the court shall comply with that section as part of the
waiver inquiry. Thecourt shall ensurethat compliancewiththis
sectionis noted in the file or on thedocket. At any subsequent
appearance of the defendant before the court, the docket or file
notation of compliance shall be prima facie proof of the
defendant’ sexpresswaiver of counsel. After there hasbeen an
expresswaiver, no postponement of ascheduledtrial or hearing
date will be granted to obtain counsel unless the court finds it
Isin the interest of justice to do so.

(e) Discharge of counsel — Waiver. |f a defendant requests
permissionto dischargean attorney whose appearance hasbeen
entered, the court shall permit the defendant to explain the
reasons for the request. If the court finds that there is a
meritoriousreason for the defendant’ s request, the court shall
permit the discharge of counsel; continue the action if
necessary; and advisethedefendant that if new counsel doesnot
enter an appearance by the next scheduledtrial date, the action
will proceed to trid with the defendant unrepresented by
counsel. If the court finds no meritorious reason for the
defendant’ s request, the court may not permit the discharge of
counsel without first informing the defendant that the trial will
proceed as scheduled with the defendant unrepresented by
counsel if the defendant discharges counsel and doesnot have
new counsel. If the court permits the defendant to discharge
counsel, it shall comply with subsections(a)(1) - (4) of thisRule
if the docket or file does not reflect prior compliance.



piecemeal, indirect contradictionto Rule4-215 and thisCourt sholdinginJohnson v. State,
355 Md. 420, 735 A.2d 1003 (1999).

The intermediate appellate court, relying on Thanos v. State, 330 Md. 77, 85, 622
A.2d727,730(1993), held that, although Gregg had engagedin certain “strange” behavior,
therecord supported the conclusion that he (1) understood the proceedingsto which hewas
aparty and (2) was ableto assert “hisrights asthey arose throughout the proceedings.” The
court further concluded that Gregg was competent to, and did, affect a knowing and
intelligent waiver of hisright to counsel. Inreply to Gregg’sthird contention, that he was
not properlyadvised of hisright to counsel, theintermediate appellate court rejected Gregg’ s
challenge because the circuit court judge, under the circumstances, cumulatively gave him
each and every on-the-record advisement required by Rule4-215.

We granted Gregg' s petition for writ of certiorari, Gregg v. State, 372 Md. 684, 814
A.2d 570 (2003), to consider the following questions.

Whether acriminal defendant’ scompetenceto standtrial
IS determinative of the issue of competence to waive counsel.

Whether the Circuit Court had aduty to make an inquiry
into Gregg' s competence to stand trial and to waive counssal.

Whether the Court of Special Appeas erred in
concluding that piecemeal compliance by two different judges
of the Circuit Court over the course of two separate hearings
satisfied thedictates of Rule4-215.

1.

A.
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Gregg beginswith this Court by making the point that competenceto standtrial isthe
“foundational right for the effectiveexerciseof adefendant’ sother rightsinacriminal trial.”
Medina v. California, 505 U.S. 437, 457, 112 S.Ct. 2572, 2574, 120 L.Ed.2d 353, 371
(1992). The Fourteenth Amendment to our federal Constitution “prohibits the criminal
prosecution of a defendant who is not competent to stand trial,” Roberts v. State, 361 Md.
346, 359, 761 A.2d 885, 892 (2000), and the Legidature has placed the duty to determine
competence to stand trial on thetrial court. Roberts, 361 Md. at 357, 363-67, 761 A.2d at
894. Maryland Code (2001), Criminal Procedure Article, 8 3-104 provides, in part:

(@) In general. — I, before or during trial, the defendant
in a criminal case appears to the court to be incompetent to
stand trial or thedefendant allegesincompetence to stand trial,
the court shall determine, on the evidence presented on the
record, whether the def endant isincompetent to stand trial.

(b) Court action if defendant found competent. — |1, after
receiving evidence, the court finds that the defendant is
competent to stand trial, the trial shall begin as soon as
practicable or, if aready begun, shall continue.

(C) Reconsideration. — At any time during the trial and
beforeverdict, the court may reconsider the question of whether
the defendant isincompetent to stand trial.

Section 3-101(f) defines“incompetentto standtrial” to mean “ notable (1) to underdand the
nature or object of the proceeding; or (2) to assist in one’s defense.”

Gregg argues that theMaryland test tracksthe federal standard of competency, that
being “whether [the accused] has sufficient present ability to consult with his lawyer with

a reasonable degree of rational understanding — and whether he has arational as well as

factual understanding of the proceedings against him.” Raithel v. State, 280 Md. 291, 298,
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372 A.2d 1069, 1073 (1977) (quoting Dusky v. United States, 362 U.S. 402, 80 S.Ct. 788,
4 L.Ed.2d 824 (1960) (per curiam)). He assertsthat Maryland prescribestwo prerequisites
to a finding of competency: “the accused must have ‘a rational as well as factual
understanding of the proceedingsagai nst him,[and] must at thetrial have‘ sufficient present
ability to consult with his lawyer with a reasonable degree of rational understanding.’”
Raithel, 280 Md. at 299-300, 298 A.2d at 1073-74 (quoting Dusky, 362 U.S. at 402, 80 S.Ct.
at 789, 4 L.Ed.2d at 825). Gregg enumerates that the trial court’s duty to determine the
competency of the accused may be triggered in any of three ways (1) upon motion of the
accused; (2) upon motion of the defense counsel; or (3) upon asua sponte inquiry by the
court triggered by the court’s concern as to the defendant’s competency to stand trial.
Thanos, 330 Md. at 85, 622 A.2d at 730. Oncetheduty istriggered by any of these means,
8 3-104(a) mandates that “the court shall determine whether the defendant is competent to
standtrial.” Competency thereafter is to be determined according to the proof quantum of
beyond areasonable doubt. Roberts, 361 Md. at 366, 761 A .2d at 896; Raithel, 280 Md. at
297, 372 A.2d at 1072.

Gregg insists that the Circuit Court should have conducted an inquiry into his
competency based on his mental health history, the Crownsville report generated for the
District Court proceeding, and his behavior at trial in the Circuit Court. For legal support,

he directs our attention to passages from at least two United States Supreme Court cases,
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Pate v. Robinson, 383 U.S. 375, 86 S.Ct. 836, 15 L.Ed.2d 815 (1966), and Drope v.
Missouri, 420 U.S. 162, 95 S.Ct. 896, 43 L.Ed.2d 103 (1975).

The Supreme Court held that a criminal defendant had not waived the issue of
competency by failing to request acompetency hearing and stated that “[w] heretheevidence
raisesa‘bonafidedoubt’ asto adefendant’ scompetenceto gand trial, thejudgeon hisown
motion must impanel ajury and conduct a sanity hearing pursuant to [the lllinois statute].”
Pate, 383 U.S. at 385-86, 86 S.Ct. at 842, 15 L .Ed.2d at 822. The Supreme Court wrote that
although the defendant displayed adegr ee of “ mental awareness’ in his* colloquieswith the
trial judge,” “thisreasoning offersnojustificationfor ignoring the uncontradi cted testimony
of Robinson’s history of pronounced irrational behavior.” Id. The Court concluded that
“[w]hile Robinson’s demeanor at trial might be relevant to the ultimae decision as to his
sanity, it cannot be relied upon to dispense with a hearing on that very issue.” Id.

In Drope v. Missouri, the Supreme Court revisited itsreasoning in Pate v. Robinson,
explainingthat “ evidence of adefendant’ sirrational behavior, hisdemeanor attrial, and any
prior medical opinion on competence to stand trial are all relevant in determining whether
further inquiry isrequired, but tha even one of these factors standing aone may, in some
circumstances, be sufficient.” Drope, 420 U.S. at 180, 95 S.Ct. at 908,43 L.Ed.2d at 118.
Petitioner interpretsthese decisionsto meanthat atrial judge’ sobligation to inquireinto the
lack of competency may be triggered by either the defendant’ s mental health history or his

conduct in the courtroom.
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Gregg extends his criticism to the District Court for not acknowledging the State’'s
burden of proof to establish competency beyond a reasonable doubt and concomitantly
criticizes the Circuit Court for relying on the District Court finding of his competency
without conducting anew competency hearing. Petitioner contendsthat hisbehavior at trial
should have engaged the tria judge’ s sua sponte duty to examine Gregg’s competency to
stand trial.

For example, Gregg characterizesas*“bizarre” his dialoguewith thetrial judge éout
why he could not stand for long while addressing the court. He suggests that this dialogue
should have been viewed as an indication to the trial judge of Gregg's possible
Incompetence to stand trial:

COURT: Okay, wait one second. Yes, sir, you may stand sir.
GREGG: Standing is a problem for me.

COURT: Areyou able to stand?

GREGG: Not for long.

COURT: Wdll, let’s do the best you can, let’s see if you can
stand.

GREGG: | stood when you — okay, I'll stand for amoment.

COURT: Yeah, see if you can't stand. Are you John Leon
Gregg?

GREGG: Yes, gr, | am.

COURT: Okay, you can stand anymore?
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GREGG: | can, but then | won't be able to stand |ater.

COURT: Well, | would like you to stand now, let’s see if you
can do that.

GREGG: Can we get the handcuffsin front?
COURT : | tell you what, you can take them off of him.
GREGG: Thank you, Y our Honor.

COURT: You just stand and then we're going to talk turkey
here. (Pause). What — does it hurt you?

GREGG: The handcuffs?
COURT: Yeah.
GREGG: Thelast time | was here it got to be too long.

COURT: Was it too long? All right, sir, you want to — you
want to stand now? Can you stand up now?

GREGG: Not for long, | need —
COURT: Wéll, do the best you can.

GREGG: But then | won't be ableto stand to leaveyour court,
Y our Honor.

COURT: That'sadl right. 1I'll let you stand when you want to
leave. Let me ask you a question, Sir.

GREGG: Yes, sir?
COURT: Stand, remain standing, Sir.

GREGG: I'd rather not.
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COURT: | know, but that’s the way we run this court. That’s
theway werunit. Y ou addressthe Court, you stand, everybody
does, you follow me?

GREGG: Yes, I'd rather — I' Il stand briefly when | begin.

COURT: | know that’ snot what you would rather do, tha’ sthe
procedure here.

GREGG: Wéll, | have a problem with procedure.

COURT: WEell, it’ stoo bad, that’ s the procedure here. Doyou
want to obey the Court order?

GREGG: | have an orthopedic restriction on walking.
COURT: Wéll, you'renot walking, all | want youto doisstand.

GREGG: Soyou just want meto stand until my ankles collapse
and then | can sit?

COURT: Y eah, until they collapse, you want to stand. I’ m only
going to be a couple of minutes, just a couple of minutes.

GREGG: Well, | havea—sincel didn’'t know | had trial today
| did my maximum walking a three this morning, so | would
just as soon not do all this standing.

COURT: Okay, well | want you to stand right now.

GREGG: | guess| don’t want to stand, Y our Honor.

COURT: You don't want to stand? Take him back and we're
not going to fool with him.

GREGG: Thank you, Y our Honor.
Gregg urges us, in light of his “bizarre” behavior at trial, to find that it was “entirely

inappropriate for thetrial courttorely onadifferent court scompetency determination made
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amost two months before trial.” Code § 3-104, argues Gregg, imposes a continuing duty
on the ultimate trial court to assess a criminal defendant’s competency to stand trial.
Petitioner argues that, given his pro se status, when the prosecutor mentioned the earlier
competency hearing in the District Court, the trial judge, & a bare minimum, should have
secured a copy of and reviewed the Crownsville report and conducted a new inquiry.
Petitioner’ s next bundle of arguments center around his contention that he was not
competent to waive his right to counsel and that the trial judge erred by not so finding.
Gregg argues that the standard by which a court is to assess competency to stand trial and
competency to waive counsel are not necessarily the samein every caseor even at different
timesin the same case. See Snead v. State, 286 Md. 122, 129 n.5, 406 A.2d 98, 102 n.5
(1976); State v. Renshaw, 276 Md. 259, 267 n.3, 347 A.2d 219, 225 n.3 (1975). Petitioner
advocatesthat we should adopt ahigher standard for assessing competencytowaivecounsel
than that required by the federal Constitution’s Due Process Clause. Gregg desires a
standard that includesconsideration of both decisional and functional elementsrel atingboth
to adefendant’ s capacity to waive counsel and to represent himself —the inquiry should be
broadened to include assessment of whether a defendant has the mental capacity to proceed
in making his defense without a lawyer. See JW. Corinis, A Reasoned Standard for
Competency to Waive Counsel After Godinez v. Moran, 80 Boston U.L.Rev. 265 (2000).
At oral argument before this Court, Petitioner conceded that such a review would not be

appropriatefor all defendants seekingtowaivecounsel, but only for those defendantswhose
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competency to stand trial wasalready at issue. I1n thismatter, Petitioner arguesthat because
his competence to stand trial was at issue in the District Court and because it should have
been anissuein the circuit court, a higher standard needed to be satisfied before the circuit
court concluded he had waived counsel.

Petitioner lastly complains tha neither the District Court nor the Circuit Court
complied with the requirements of Rule 4-215 and the Court of Special Appeals erred in
concluding that piecemeal compliance in the course of the two circuit court hearings
satisfiedthefull dictates of therule. Evenif theintermediate appellae court correctly found
that piecemeal compliance satisfies Rule 4-215, Gregg asserts that the combined
advisements sanctioned by the Court of Special Appeals were deficient nonetheless.
Petitioner contendsthat at no time during thecourse of either the District Court proceedings
or Circuit Court hearings was he advised as required by section (a)(5), that if he appeared
for trial without counsel he could be deemed to havewaived counsel. Gregg also disputes
the Court of Special Appeals sview of Johnson v. State, 355 Md. at 461, 735 A.2d at 1025,
which forbade piecemeal compliance by the concerted actions of district and circuit courts
inacase. Petitioner reads Johnson as mandating that “the subsection (a) advisements|] be
given in strict accordance with Md. Rule 4-215, by the correct court and not piecemeal.”
Id. Petitioner concludes that, in violation of the dictates of Rule 4-215, the advisements

were never given by any one judge.
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B.

Respondent retortsthat therewasno basisfor the Circuit Court to reconsider Gregg's
competency and thereforethe Court of Special Appealsproperly determined that the Circuit
Court did not abuseitsdiscretion by not conducting anew, sua sponte competency hearing.
The State asserts tha where a defendant is adjudged competent after a thorough pre-trial
hearing, even if in a different tier of the court system than in the one he or she is tried
ultimately, the decision to reconsider competency lies within the sound discretion of the
ultimate trial court.

The State contends that the proceedings in the present case comported with the
standards outlined by § 3-104 and explained further by this Court in Roberts. In Roberts,
we explained the predecessor to § 3-104" asfollows:

The language of [the predecessor statute] mandates actions to
be undertaken by atria court, if an accused's competency is
properly called into question. These actions can be broken
down into three distinct simple steps: (1) First, adetermination
of competency may be made at any time before or during trial;

(2) Second, such adetermination must be madeif the defendant
inacriminal case appearsto be incompetent to stand trial or the
defendant allegesincompetenceto stand trid; and (3) Findly,

thecourt must makeitsdetermination onthe evidence presented
in the record.

361 Md. at 364, 761 A.2d at 895. Respondent finds the requirements ducidated in Roberts

to have been satisfied in the proceedings below. Gregg’'s competency determination was

* Maryland Code (1982, 2000 Repl. Vol.), Health — Generd Article § 12-103 was
recodified as Maryland Code (2001), Crimind Procedure Article, 8 3-104 without change.
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made by the District Court after a full hearing and he did not challenge the competency
determination made by the District Court on appeal to the Court of Special Appeals The
State argues that the record indicates that the Didrict Court conduded that Gregg was
competent beyond areasonabl e doubt because he understood the nature and the object of the
proceedingsagainst him and was capabl e of assisting in hisdefense. Respondent dismisses
Gregg’ sassertionthat “it wasentirelyinappropriateforthe circuit court torely on adifferent
court’ scompetency determination made almost two monthsbeforetrial,” and statesthat the
statute was satisfied because the District Court made a competency determination on the
record as soon as Gregg’ scompetency wascalled into question. The Circuit Court therefore
had no reason to reconsider Gregg's competency because he did not request another
determination and because he demonstrated that he was competent throughout the
proceedings.

The State further proffersthat had there been no prior compeency determinationin
this case, it would not have been an abuse of discretion for the Circuit Court not to hold
competency hearings sua sponte. Respondent analogizes the present matter to Thanos v.
State. In that case, in support of his contention that the trial court had a sua sponte
obligation to inquire into his competency, Thanos cited varous instances of strange
behavior: (1) his“unusual request to absent himself from the trial” and his announcement
that he would be disruptive during the proceedings; (2) his“whimsical” decision to waive

hisright to ajury for trial and sentencing, and his decision to not absent himself from the
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proceedings; (3) “several strange remarks he madeto thetrial judge”; and, (4) “his general
history of mental illness, borderline personality disorder, and self-destructive tendencies.”
330 Md. at 85, 622 A.2d at 731. We found that Thanos met the two-pronged test for
competency to stand trial and observed,

While Thanos did make some peculiar remarks to the trial

judge, hiswords on thewholewere very lucid. He appeared to

grasp all of hisrights asthey arose throughout the proceedings.

He explained very clearly why he preferred conditions in the

Super Max facility in Baltimore to those of the St. Mary’s

County Detention Center. And he understood and insightfully

articulated his tendency to become disruptive under stress,

which reasonably justified his initial desire to absent himself

from the proceedings.
1d. The State suggests that, like Thanos, Gregg displayed at worst “ mere eccentricities’ at
thehearingsand at trial, but, also like Thanos, those“ eccentricities did not prevent him from
understandingthe proceedingsor presenting hisown defense.” Gregg exhibited acomplete
recollection of therelevant eventsand appropriately conducted himsdf beforethe courtand
thejury.

Respondent also challenges Petitioner’ s reliance on Drope v. Missouri and Pate v.
Robinson. In each of those cases, the United States Supreme Court condemned the failure
of the statetrial courtsto hold any competency hearingsin light of significant evidence of
the respective defendants’ potential incompetence. In the present matter, a determination

with regard to Gregg's competency was made after arelativdy thorough pretrial hearing

intheDistrict Court. Therewasno indication that his circumsances had changed since that
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competency determination had been made. For thesereasons, the State concludes, the Court
of Special Appeals correctly concluded that the Circuit Court did not err in not conducting
further sua sponte competency hearingsand by perhapsimplicitly relying onthe competency
determination made by the District Court.

The State continues its riposte by asserting tha the argument that a defendant’s
competency to waive counsel should be judged by a higher standard than a defendant’s
competency to stand trial was not preserved for review asit was not raised in the trial court
or in the Court of Special Appeals. In the alternative, Respondent asks us to find that
Gregg’ scontention alsofalsonthemerits. Thewaiver inquiry required by Rule4-215 must
demonstrate sufficiently that “ defendant is competent to waive theright to counsel, and that
he knowingly and intelligently hasdone so after being made aware of the advantages and
disadvantages of self-representation.” Renshaw, 276 Md. at 267, 347 A.2d at 225. The
State notesthat thecrimina defendant in Godinez v. Moran, 509 U.S. 389, 113 S.Ct. 2680,
1251 .Ed.2d 321 (1993), al so argued that the competency standard for waiving counsel must
be higher that the standard for standing trial “because a defendant who represents himself
‘must havegreater powersof comprehension, judgment, and reason than woul d be necessary
to stand trial with theaid of an attorney.” 509 U.S. at 399, 113 S.Ct. at 2686, 125 L .Ed.2d
at 332. The Supreme Court was unpersuaded by this argument, reasoning:

But thisargument hasaflawed premise; the competencethat is
required of adefendant seeking to waive hisright to counsel is

the competence to waive the right, not the competence to
represent himself. In Faretta v. California, we held that a
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defendant choosing sel f-representati on must do so “ competently

and intelligently,” and we emphasized tha although the

defendant “may conduct his own defense ultimately to hisown

detriment, his choice mug be honored.” Thus, while “[i]t is

undeniable that in most criminal prosecutions defendants could

better defend with counsel’s guidance than by thdar own

unskilled efforts,” a criminal defendant’s ability to represent

himself has no bearing upon his competence to choose

representation.
509 U.S. at 399-400, 113 S.Ct. at 2686-87, 125 L.Ed.2d at 332-33 (internal citations
omitted). The State claims that we adopted the Supreme Court’ sreasoning in our dedsion
in Thanos and concludes that consideration and acceptance of Gregg's waiver of counsel
was conducted pursuant to the standard outlined in Godinez and Thanos.

The State finally argues that the Court of Special Appeals properly held that Gregg
was fully advised under Maryland Rule 4-215 before being permitted to waive hisright to
counsel. Thetrial court examined Gregg and madecertain that hisdecision to waive counsel
was knowing and voluntary. The court informed Gregg that he was charged with second
degree assault and that the maximum penalty was ten yearsin prison. The court explained
to Gregg that if he could not afford alawyer, he would be provided with one and told him
that alawyer would be helpful in presenting hiscasetothejury. Gregg nonetheless insisted
that he wanted to represent himself. Regarding Gregg’ sassertion that thetrial court erred
in not advising him, pursuant to section (a)(5), that if he appeared for trial without counsel

the court could determine that he waived counsel and he could go to trial unrepresented by

counsel, Respondent contends that because Gregg was being tried the same day the waiver
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was accepted, section (a)(5) wasnot applicable. Furthermore, Gregg was given a copy of
the charging document on 5 December 2001, in compliance with section (a)(1) of the Rule.
V.

A competency hearing and determination must meet the due process requirements
under the Fourteenth Amendment to the United States Constitution® and Article 21 of the
Maryland Declaration of Rights.® See Medina, 505 U.S. at 439, 112 S.Ct. 2574, 120
L.Ed.2d at 359 (stating that “it is well established that the Due Process Clause of the
Fourteenth Amendment [to the United States Constitution] prohibits the crimina
prosecution of a defendant who is not competent to stand trial”); Drope, 420 U.S. at 171,

95 S.Ct. at 903, 43 L.Ed.2d a 113 (noting the long-ganding belief tha a person who lacks

® Section 1 of the Fourteenth Amendment to the United States Constitution reads as
follows:
All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United
Statesand of the Statewheran they reside. No State shall make
or enforce any law which shall abridge the privileges or
immunitiesof citizensof the United States; nor shall any State
deprive any person of life, liberty, or property, without due
process of law; nor denyto any personwithinitsjurisdictionthe
equal protection of the laws.

® Article 21 provides:

That in all criminal prosecutions, every man hath aright to be
informed of the accusation against him; to have a copy of the
Indictment, or charge, in duetime (if required) to preparefor his
defense; to be allowed counsd; to be confronted with the
witnesses against him; to have process for his witnesses; to
examine the witnesses for and against him on oath; and to a
speedy trial by an impartid jury, without whose unanimous
consent he ought not to be found guilty.

24



the capacity to understand the nature and object of the proceedings against him may not
stand trial); Pate, 383 U.S. at 378, 86 S.Ct. at 838, 15 L.Ed.2d at 818 (concluding that “the
conviction of an accused person while he is legally incompetent violates due process’);
Trimble v. State, 321 Md. 248, 254, 582 A.2d 794, 797 (1990) (stating that “[i]f astatefails
to observe procedures adequate to protect a defendant’s right not to be tried or convicted
whileincompetent, it denieshim due process’); Jones v. State, 280 Md. 282, 290, 372 A.2d
1064, 1068 (1977) (finding that the failure to invoke proper statutory procedures designed
toinsurethat the defendant notbetriedif incompetent may result in the denial of afair trial).
To ensure that the requirements of due processare satisfied, the L egislature enacted
§ 3-104 mandating that once competency properly is made an issue, before or during trial,
the court must determine, on evidence presented on the record, whether the criminal
defendant iscompetent to stand trial. Roberts, 361 Md. at 356, 761 A.2d at 891. The Court
of Special Appeals has observed that “[e]ven when a defendant is competent at the
commencement of histrial, atrial court must dways be alert to circumstancessuggesting a
changethat would render the accused unable to meet the standards of competence to gand
trial.” Hill v. State, 35 Md. App. 98, 108, 369 A.2d 98, 104 (1977) (quoting Drope, 420
U.S. at 181-82, 95 S.Ct. at 908, 43 L.Ed.2d at 118).
Asiterated by the partiesin their arguments, acriminal defendant’ scompetency to
stand trial may be made an issue when the defendant or defense counsel alleges that the

defendant is incompetent to stand trial or when the defendant “appears to the court”
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potentially to beincompetent. §3-104. A criminal defendant is presumed to be competent
until it is alleged that he or she is incompetent to stand trial. Once an allegation of
iIncompetence is made, however, the defendant’s competence to stand trial then must be
determined based on evidence meeting the beyond a reasonable doubt standard. Roberts,
361 Md. at 368, 761 A.2d at 897. Maryland Code (2001), Crimind Procedure Article, § 3-
101 defines “incompetent to stand trial” to mean “not able (1) to understand the nature or
object of the proceeding; or (2) to assist in one’' sdefense.” Westated inRaithel v. State that
an accused musthave“ arationd aswell asfactual understanding of the proceedingsagainst
him,” and “sufficient present ability to consult with hislawyer with a reasonable degree of
rational understanding.” 280 Md.at 300, 372 A.2d at 1074 (quoting Dusky, 362 U.S. at 402,
80 S.Ct. at 789, 4 L .Ed.2d at 825).

In Roberts v. State, defense counsel filed with the circuit court a motion requeding
amental examination of the defendant, which motion was denied without a hearing. 361
Md. at 356, 761 A.2d at 890. This Court held that the trid court erred in not holding a
hearing to provide an opportunity for the defendant to present evidence whether to refer her
for acompetency evaluation to be used in making acompetency determination. 361 Md. at
356, 761 A.2d at 891. Wereasoned that when competenceisput in question atrial courtis
required to make a competency determination based on the evidence on the record, and
although a formal hearing is not required in all circumstances, where the allegation of

Incompetency is unsupported by any evidence on the record to that time, the accused must
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be given an opportunity to present evidence upon which a determination may be made. 7d.
We observed in Roberts that the language of the statute “indicates that the Legslature
intended for every accused, whose competency was called into question, to have a least one
guaranteed review of hisor her competency status.” 361 Md. at 365-66, 761 A.2d at 896.

Thus, itisclear that § 3-104 requires a competency determination to be made based
on the evidence on therecord when the competence of a criminal defendant is called into
guestion by the defendant or defense counsel. What is less clear is what circumstances
require a court to exercisesua sponte it' sduty to evaluate a def endant’s competency.

In Johnson v. State, 67 Md. App. 347, 507 A.2d 1134 (1986), the Court of Special
Appeal s addressed whether thetrial court erred by not conducting asua sponte competency
hearing when neither the accused nor his counsel raised the issue at trial. Johnson was
determined by the court to be competent to stand trial before hisfirsttrial commenced. 67
Md. App. at 353, 507 A.2d at 1137. Thefirst trial resulted in amistrial after the defendant
repeatedly interrupted thetrial and was eval uated to be incompetent to stand trial. Johnson
was allowed to enter a plea of guilty by reason of insanity. 67 Md. App. at 354, 507 A.2d
at 1138. At notimebeforeor during Johnson’ ssecond trial wasthe competency issueraised
by the defendant or by defensecounsel. 67 Md. App. at 359, 507 A.2d at 1140. The Court
of Special Appeals concluded that the record indicated no basis requiring the judge in the
secondtrial to conduct asua sponte evidentiary hearing to determine Johnson’ scompetency

to stand trial. 67 Md. App. at 360, 507 A.2d at 1141. The intermediate appellate court
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noted that Johnson stated that he was not mentallyill; his counsd told the court hethought
Johnson was competent to stand trial; he answered al of the judge’ s questionsin arational
and coherent manner; he “displayed a marked degree of sophistication about the law”; and
“there is every indication in the record that appellant met the standard of competency to
stand trial” 67 Md. App. at 359-60, 507 A.2d & 1140-41.

We addressed a court’s sua sponte duty to consider a defendant’s competency to
stand trial in Thanos v. State. At no point prior to or during his trial did Thanos or his
counsel move the court to consider defendant’s competency to stand trial. On appeal,
however, Thanosasserted that thetrial court committed reversibleerror by notinquiringinto
his competency to stand trial. 330 Md. at 83, 622 A.2d at 730. He referred to severa
instances of hisbehavior at trial which he claimed should have suggested hisincompetence
to the court. See supra at 20-21. We concluded, however, that the trial court did not have
asua sponte obligation to conduct acompetency hearing on the facts of that case. 330 Md.
at 86, 622 A.2d at 731. We reached our conclusion based on thefacts that Thanosopposed

the State’s request at trial to evaluate his competency to stand trial”; none of his defense

" Thanos opposed the request, stating:
the State's petition must be dismissed because neither the
Defendant nor his counsel has alleged the Defendant is
incompetent andinthe Defendants|[sic] prior Court appearance,
the Court did not indicate that the Defendant appeared
incompetent. ThereforetheCourt would not haveany authority
to conduct a competency hearing at thistime.
330 Md. at 86, 622 A.2d at 731.
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attorneys subsequently alleged that hewas incompetent despite their explicit assertion that
“Defendant now has counsel who can keep the Court gpprai sed should acompetency issue
ariseinthefuture’; noneof Thanos' sfour expert witnessesat sentencing ever suggested that
hewasincompetent; andtherecord of thetrial proceedingsindicated that Thanos* exhibited
both ‘present ability to conault with his lawyer with a reasonable degree of rational
understanding — and . . . arational as well as factual understanding of the proceedings
against him.” 330 Md. at 86-87, 622 A.2d at 731-32 (quoting Dusky, 362 U.S. at 402, 80
S.Ct. at 789, 4 L.Ed.2d at 825).

We also considered the typeof behavior that might trigger atrial court’ s sua sponte
obligation to determine a defendant’ s competency to stand trid in Ware v. State, 360 Md.
650, 759 A.2d 764 (2000). Similar to the facts of Thanos, Ware’' s competency was never
raised by the defense before the trial court and, when questioned by the court, defense
counsel explicitly stated that he was not suggesting that Ware was incompetent. 360 Md.
at 705, 759 A.2d at 793. Ware contended on appeal, however, that his “eleventh hour”
decision eecting a jury sentencing, despite counsel’ s advice to the contrary, should have
triggered the court’ sobligation to conduct acompetency examination. 360 Md. at 704, 759
A.2d at 792. We explained that thetrial court did not err in failing to conduct, sua sponte,
acompetency eval uation because there was“ nothing in therecord to indicate that A ppel lant
lacked the present ability to consult with hi s attor neys with a reasonable degree of rational

understanding or factual underganding of the proceedings.” 360 Md. at 705-06, 759 A.2d
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at 793. We found that the sudden shift in trial strategy was not a sufficient demonstration
to trigger a competency evaluation. Id.

V.

A.

We first consider whether the circuit court was required to evaluate Gregg's
competency sua sponte. We evaluate what was before the trial judge to determine whether
thetrial judge’ s failure to make further inquiry into Petitioner’ s competence to stand trial
was error.

Gregg criticizes the Circuit Court for relying on the District Court’ s determination
that he was competent to stand trial and contends that, instead, the Circuit Court was
required to conduct its own evaluation. The underpinnings of Gregg's argument are
unsupported. First, it does not appear from the record that the Circuit Court simply relied
ontheDistrict Court’ sfinding of competency and, second, thereisnothingintherecord that
reasonably may be interpreted as a clear indicium of potential incompetence sufficient to
trigger thetrial judge' s sua sponte duty to evaluate defendant’ s competency to stand trial in
the Circuit Court.

When acriminal defendant prior to trial inthe District Court requestsajury tria, the

District Court isdivested of itsjurisdiction and jurisdiction isthen conferred onthe circuit
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court. MarylandCode (1973, 2002 Repl. Vol.), Courts& Judicial Proceedings, § 4-302(e) 2
On 4 December 2001, after making hisprayer for jury trial, Gregg was served with aNotice
to Appear in Circuit Court the following day, pursuant to Md. Rule 4-301(b)(2).° The
District Court proceedings conducted to that point were not binding on the circuit court.

When acase isremoved to the circuit court, the proceeding begins anew and generally the
rulingsof theDistrict Courton pre-trial mattersarenot preclusiveorbinding. Section 3-104
places a burden on the “court” to determine whether the defendant isincompetent to stand
trial. The “court” is defined as “a court that has crimind jurisdiction.” Maryland Code

(2001), Criminal Procedure Article, 8 3-101(c). While it had jurisdiction in the present

® Section 4-302(e) provides tha “[t]he District Court is deprived of jurisdiction if a
defendant is entitled to and demands a jury trial at any time prior to trial in the District
Court.”

® Md. Rule 4-301(b)(2) provides:

Procedure following demand. Upon a demand by the
defendant for jury trial that deprives the Districc Court of
jurisdiction pursuant to law, the clerk may serve acircuit court
summons on the defendant requiring an gppearance in the
circuit court at a specified date and time. The clerk shall
promptly transmit the case file to the clerk of the circuit court,
who shall then file thecharging documentand, if the defendant
was not served a circuit court summons by the clerk of the
District Court, notify the defendant to appear before the circuit
court. The circuit court shall proceed in accordance with Rule
4-213(c) asif the appearance were by reason of execution of a
warrant. Thereafter, except for the requirements of Code,
Criminal Procedure Artide, 8 6-103 and Rule 4-271(a), or
unless the circuit court orders otherwise, pretrial procedures
shall be governed by the rules in this Title applicable in the
District Court.
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matter, the District Court considered and ruled on Gregg’ s competency asit appeared to that
court. When the Circuit Court obtained jurisdiction over Gregg it was not bound by the
prior determination of competency made by the District Court and the proceedings properly
began anew without any competency determination on the Circuit Court record. See
Johnson, 355 Md. at 457, 753 A.2d at 1023 (noting that the circuit court has exclusive
origina jurisdiction). The mere facts that (1) there was a competency evaluation in the
District Court resulting in a finding of competency, and (2) there may exist a report
generated in the District Court proceeding assessing Gregg’'s competency are not done
sufficient indicia of incompetency to trigger the Circuit Court’s sua sponte duty to make a
new competence determination. The Circuit Court below never ruled on the issue of
competency because that issue was not properly before the court.

In the Circuit Court, the only references to Gregg' s competency to stand trial andto
the District Court finding of competency are found in a brief dialogue between the
prosecutor, Gregg, and the judge as follows:

STATE: Your Honor, before we get started on thismatter, and
if I can call the case, the matter of State versus John Gregg, K-
2001-2434, Kimberly DiPietro, on behalf of the State. There
was a request back when this case was in District Court for a
competency eval uation.

What | have in my file is a letter dated September 8,
2001 which indicates that they atempted to examine him for
competency and that letter dated September 8 requested a 30-
day extension to enable Crownsville to complete their
evaluation. | don't have any subsequent report and | don’'t

know if the Court file hasit either. Just inlooking through this
file, I thought this was the competency evaluation, but it
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appears it is not. It was just their letter requesting some
additional time to completeit.

COURT: Weéll, there was a hearing before Judge Hackner
November 19. Sir, was there a competency hearing in the
District Court?

GREGG: Yes.

COURT: What did they find?

GREGG: Competent.

COURT: Found you competent? It says here, hearing on
competency before Judge Hackner and, let me see, therewas a
trial hearing notice, all parties — hearing on competency on
November 19.1°)

GREGG: Y our Honor?

COURT: Yes, sir.

GREGG: | wasin Crownsville for 66 days ending November
20.

COURT: And what was the result?

GREGG: | don't know, but they had 66 days to evaluate me
with pretty good consideration from me.

COURT: Then he got sent back, so let’s see, after evidentiary
hearing, Defendant is found competent, set for trial, and it is
signed—I don’t know who signed it, | guessit’ sJudge Hackner.

2Weassumethe Circuit Court judgewasreferring either to the CR-51form executed
in the District Court proceeding or docket entries from the District Court file for, aswe
noted supra a 6, neither the Crownsville report nor a transcript of the District Court
competency hearing were part of the file before the Circuit Court.
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STATE: Okay, thank you very much for clarifying that.

Itisclear fromthetranscript that thejudge, Gregg, and the prosecutor reviewed very
fundamentally what had occurred in the District Court without putting theissue of Gregg’s
competency properly beforethe Circuit Court. Theydiscussed that Gregg’ scompetency had
been called into question in the Didrict Court; that he had been evaluated at Crownsville;
and that theDistrict Courtjudge had determined him to be competent on 19 November 2001
to stand trial in that court. That discussion alonedid not put Gregg’ s competency to stand
trial at issue in the Circuit Court. Because the impending trial in the Circuit Court was a
proceeding separate anddistinct fromthe proceedingsin the District Court, the competency
issue as it arose in the District Court was not also transferred automatically to the Circuit
Court for additional or new pretrial proceedings. Thedefendant’scompetencyto standtrial
must be raised anew in the Circuit Court proceedings — by motion of the defendant or
defense counsel, or by conduct by the defendant sufficient to trigger sua sponte
consideration by the trial judge — in order to compel the need for a competency
determination. Respondent incorrectly analyzesthisasanissueof thetrial judge’ sdiscretion
to recondder an initial competency determination. As the record contains no motion to
evaluate Gregg’'s competency, the only way in which competency would be before the
Circuit Court wasif the defendant “ appear| ed] to the court to beincompetent to standtrial.”

The passagesindicated by Petitioner asexamplesof “strange” and “erraic”’ behavior

in the pre-trial and trial proceedingsin the circuit court fall short of crossing the threshold
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triggering the judge’' s sua sponte duty to evaluate Gregg's competency to stand trial. The
Supreme Court aptly observedin Drope v. Missouri that “ the question [whether theevidence
at trial suggeststhat the defendant’ s competence is suspect] is often adifficult oneinwhich
awiderangeof manifestationsand subtle nuancesareimplicated.” 420U.S. at 180, 95 S.Ct.
at 908, 43 L.Ed.2d at 119. The behavior indicated in this record is significantly less
egregious than that found by us in other cases not to trigger the obligation.

The most apposite case is Thanos v. State. As discussed supra, Thanos argued on
appeal to this Court that the trial court erred by not inquiring at trial into his competency to
stand trial. Asindicated supra at 20-21, Thanos proffered several examples of behavior at
trial or indications of atroubled mental history that he suggested should have triggered the
court’s sua sponte duty to inquire into his possible incompetency. In addition to those
examples, he noted he remarked to thetrial judge “in dog years. . . | would be like200 and
someyearsold,” and asking whether his death sentencewas“ death by gas, or death by roo-
roo?’ 330 Md. at 85, 622 A.2d at 731. Wefoundin that casethat the defendant, despite his
odd behavior, had both “present ability to consult with his lawyer with areasonable degree
of rational underganding,” and “a rational as well as factual understanding of the
proceedingsagainst him.” 330 Md. at 87, 622 A.2d at 731. The behavior in that case was
markedly more “odd” than the pre-trial and trna behavior to which Gregg drawvs our

attention in the circuit court in this matter.
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Thereisnothing in the record of the circuit court proceedingsin this case indicating
that Gregg lacked the “sufficient present ability to conault with his attorneys with a
reasonabl e degree of rational understanding or factual understanding of the proceedings.”
Ware, 360 Md. at 706, 759 A.2d at 793. On the contrary, Gregg’ sparticipation at trial was
rational and coherent.

As observed supra, a criminal defendant initially is presumed to be competent to
stand trial. Ware, 360 Md. at 703, 759 A.2d at 792. That presumption may be rebutted if
the defendant appears to the trial court to be incompetent, at which point the court has an
obligation to determine the defendant’s competency to begin trial, or if it has already
commenced, toresumetrial. /d. Gregginsiststhat the Circuit Court should have conducted
an inquiry into his competency based on his mental health history, the Crownsville report,
and his behavior at trial in the Circuit Court.

Thereisbut asinglereferencein the Circuit Court record to Petitioner’ s“ history” of
mental health issues. During Gregg's 5 December 2001 appearance before the Circuit
Court, the judge asked him whether he had spent time in a mental institution and Gregg
responded that he had been at Crownsville for 66 days for competency evaluation and ten
days at North Anne Arundel Hospital for evaluation. Thisis not so substantial ahistory of
mentd ill ness as to compe the court to inquire further into adefendant’s competency.

Gregg’ s behavior at trial may be described as stubborn and argumentative at most.

Heresponded appropridely to the judge’ s questionsand his defense wasin no way aberrant
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for apro se defendant. He demonstrated both arational understanding of the proceedings
inwhich hewasinvolved and of therelevant facts. Gregg’ spresent reliance onthe Supreme
Court’s statement in Pate v. Robinson that although the def endant displayed a degree of

” 3

“mental awareness’ in his “colloquies with the trial judge,” “this reasoning offers no
justificationfor ignoring the uncontradicted testimony of Robinson’ shistoryof pronounced
irrational behavior,” 383 U.S. a 385-86, 86 S.Ct. at 842, 15 L .Ed.2d at 822, is misplaced
because thereis no body of evidence on the record in the Circuit Court of any history of
incompetency.

His behavior at sentencing may have been more suggestive of a potential problem
than that at trid, but neither raised a doubt as to his ability to understand the object and
nature of the proceedings or to assist in, or mount, his own defense. Furthermore, the mere
mention that there was a report generated as a result of a competency evaluation in the
District Court, against which the District Court concluded that Gregg nonetheless was
competentto stand trial, does not call into question Gregg’' s competency to stand trial in the
Circuit Court. Considered as a whole, there was no adequae basis in therecord before the
trial judge necessitating asua sponte competency evaluation by him.

B.
Because we find that Petitioner’ s competency was never at issue before the Circuit

Court, his argument fails that there should be a heightened standard goplied to the

assessment of his competency to waive counsel — one which evaluates mental capabi lity —

37



when a defendant’s general competency to stand trial is before the court. Maryland law
requiresthat waiver of counsel be made knowingly and voluntarily, but does not requirean
assessment of how effectively Gregg was able to represent himself at trial. Renshaw, 276
Md. at 267, 347 A .2d at 225.

The Supreme Court’s analysis in Faretta is applicable to this matter. Faretta was
charged with grand theft and requested that he be permitted to represent himself in the
Superior Court of Los Angeles County, California. 422 U.S. at 807,95 S.Ct. at 2527, 45
L.Ed.2d at 566. The trial judge, after vacillating back and forth on the subject and after
conducting asua sponte hearing to inquire into Faretta’ s ability to represent himself,** ruled
that acriminal defendant did not havea constitutiond right to conduct his own defense and
appointed the public defender to represent Faretta. 422 U.S. at 808-09, 95 S.Ct. at 2528, 45
L.Ed.2d at 567-68. The Supreme Court reasoned that the Sixth Amendment to the United
States Constitution®? grants the accused not only the right to be represented by counsel, but
also the right to make his own defense without the assistance of counsel. 422 U.S. at 819,

95 S.Ct. at 2533, 45 L.Ed.2d at 572. The Court reiterated that an accused must “knowingly

't At that hearing, Faretta answered numerous questions posed to him by the trial
judge regarding his knowledge of criminal procedure, evidence, and jury voir dire. Faretta
answered these questions demonstrating a high level of understanding regarding criminal
law and courtroom procedures.

2 The Sixth Amendment providesin part: “In all criminal prosecutions, the accused
shall enjoy the right . . . to be informed of the nature and cause of the accusation; to be
confronted with the witnesses against him; to have compulsory process for obtaining
witnessesin hisfavor, and to have the Assistance of Counsel for his defense.”
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and intelligently” waivecounsel in order to represent himself, and stated that “ a defendant
need not have the skill and experience of alawyer in order competently to choose self-
representation.” 422 U.S. at 835, 95 S.Ct. at 2541, 45 L.Ed.2d at 581. The Supreme Court
disagreedwiththetrial court’ sruling that Farettahad not demonstrated suffident knowledge
of the law to represent himself and found that “how well or poorly Faretta had mastered the
intricacies of the hearsay rule and the California code provisions that govern challenges of
potential jurorson voir dire” was*not relevant to an assessment of his knowing exercise of
the right to defend himself.” 422 U.S. at 835-36, 95 S.Ct. at 2541, 45 L.Ed.2d at 582.

Although the Supreme Court has found that the states are free to adopt a higher
standard for assessing competency to waive counsel than required by the federal Due
Process Clause, Godinez, 509 U.S. 389, 113 S.Ct. 2680, 125 L .Ed.2d 321, Maryland has not
done so and Petitioner presents no compelling reason to increase the protedions provided
by Rule 4-215.

C.

Weconcludethat the Circuit Courtproperly advised Petitione of hisrightto counsal.
Theinitial proceedingsin the Circuit Court relating to Gregg’ s waiver of counsel occurred
on 5 December 2001:

COURT: You have a constitutional right to have an attorney.
If you cannot afford an attorney, the Public Defender will
represent you at no cost to you. Did you recave a copy of the
charging document?

GREGG: Yes.
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COURT: Do you understand the maximum penalty that you
face?

GREGG: Yes. Tenyearsor abunch of money.

COURT: $2,500. Do you want an attorney? Do you want to
represent yourself?

GREGG: I’'m not going to pay the Public Defender, so | better
represent myself. My case—

COURT: You don't have to pay a Public Defender.
GREGG: My caseis straightforward.

COURT: Wait a minute. Who told you you had to pay the
Public Defender?

GREGG: The paperwork saysif you can afford it, there could
be charges. | will just represent myself. My case is
straightforward.

COURT: | understand but some people who represent
themselves end up going to jail. | just want to make sure you
know that you have theright.

L et me explain something. An attorney can help you by
explaining the charges and the penalties. Can help you at trial.
Can help you protect your constitutional rights. Can help you
obtain afair pendty if you are convicted.

Even if you were planning to plead guilty to this case, a
lawyer could still help you. If you want a lawyer and can’t
afford to hire one, the Public Def ender will represent you at no
cost to you. Do you understand?

GREGG: Wéll, it is not clear to me that the Public Defender —
to befree. But| an going to —

COURT: Wdl, | amtelling you, it will be, if you qualify.
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GREGG: I-. If | qualify, thatisabigif. | spoke to the Public
Defender — me and he gave me a couple of brief ideas about
how it could go. So, | an willing to go by myself.

COURT: Very well. How old are you?
GREGG: 53.

COURT: How far did you go in school ?
GREGG: Masters of Electrical Engineering.

COURT: Are you under the influence now of any alcohoal,
drugs, medications or pills?

GREGG: Not to speak of.
COURT: What does that mean?

GREGG: Thereisasdlight drugging of myfood injail, butitis
not relevant.

COURT: Yes, but does that medication, drugs, whatever it is,
will that affect your ability to understand what you are doing?

GREGG: Oh, no.

COURT: All right, Mr. Gregg, you have a constitutional right
to have a tria by jury. A jury would consist of 12 people,
residents of this County, who arelicensed to drive or registered
to vote, 18 years of age or older.

And you would be ableto help in seledting 12 people to
sit and judge you in this case. Of course, if you don’'t want a
jury trial, you can haveacourttrial. Butif you elect ajurytrial,
al 12 jurors would have to agree that you were guilty before
you coul d be found guil ty.

Of course all 12 would have to agree that you are not
guilty for your [sid aso to be found not guilty. Do you
understand that?
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GREGG: Yes, | agree—I| want thejurytrial. | amnot looking
forward tothejury slection. | anjust goingtoleavethat tothe
prosecutor and you.

COURT: No, that is not the system. You have a right to
participate in that system.

GREGG: Well, okay.

COURT: That iswhy, many timesit is better to have a lawyer
to help work with you and explain to you and give you advice
on how to go through that process.

GREGG: | seen atria —.

COURT: Wéll, yes. | have people coming in here telling me
that Judge Judy iswhat atrial is all about. And that is just
entertainment. That isnot atrial. That is to keep people happy
and interested inwatching TV.

GREGG: | admit jury selection will be difficult.

COURT: | am going to recommend that you get an attorney. |
think it would be better. | want you coming in herewith alevel
playingfield. | don’t want the State to have an advantage over
you.

| am going to refer you to the Public Defender’ s Office.
If you decide after the consultation you don’t want them, that is
your decision, but | think you need to at least talk to them.

GREGG: | have already decided against a Public Defender.

COURT: Wéll, they can even panel the case to a privae
atorney. The other option you have is the Anne Arundel
County Bar Association. They have a process of referring you
to alawyer in the Anne Arundel County Bar Association who
will take the case at areduced fee. Do you understand that?
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GREGG: Yes. My first choice [sic] to handle it myself. The
second choice would be Public Defender. But | can do this by
myself. They jury selection will be my problem.
COURT: Are you sure youwant ajury?
GREGG: Yes.
When Gregg returned to court for trial, the counsel waiver proceedingscontinued as
follows:
COURT: You don't have alawyer?
GREGG: Too cheap.
COURT: You'retoo cheap?
GREGG: Yes.
COURT: You want to represent yourself?
GREGG: Yes, sir.
COURT: And you know that alawyer could help you?

GREGG: He could charge me, too.

COURT: Andif you can’'t afford a lawyer, you can get apublic
defender, did you know that?

GREGG: Yeah, but the paperwork says that there can be a
charge for the public defender. | think | —

COURT: You think you could do better by yourself?
GREGG: Yes, dir.

COURT: And you read and write?
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GREGG: Oh yes.

COURT: And you understand you are charged with a second
degree assault?

GREGG: Yes, gir.

COURT: Andyou understand the maximum penaltyistenyears
injal?

GREGG: I'mclaming I’ m not guilty.

COURT: | undergtand, but do you understand that is the
maximum pend ty?

GREGG: Yessdir, | understand that.

COURT: Okay, and you understand if you can’t afford alawyer
that the right to counsel includes theright to — a lawyer if you
can’t afford one?

GREGG: | can afford one, | just don’t want to.

COURT: And you understand if you plead guilty — or you are
not going to plead guilty?

GREGG: Oh, no.

COURT: Okay, and you understand you have a right to call
witnesses on your behalf, the right to confront and cross
examine the witnesses the right to compel witnessesto appear
in court and testify and the right to reguire proof of the charges
beyond a reasonabl e doubt?

GREGG: Yes, sir.

COURT: And areyou now under theinfluence of any alcoholic
beverage?

GREGG: No, sir.



COURT: Are you aware of any mental condition or physical
disability which prevents you from understanding what you are
doing now?

GREGG: Just the walking restriction is all.

COURT: Y ougot awakingrestriction, and areyou making this
decison to proceed without alawyer freely and voluntarily?

GREGG: Because I’ m too cheap, yes.

COURT: All right, the Court finds that you have knowingly,
intelligently, and voluntarily and affirmatively waived your
right to counsel and you may be permitted to proceed without
the assistance of counsel.

Petitioner argues that a finding here tha he was advised properly of his right to
counsel, such that the subsequent waiver of counsel wasvalid, would violatethe holding in
Johnson v. State. He posits that Johnson stands for the proposition that “advice of rights
from a District Court judge” does not satisfy the advisements requirement of Rule 4-215,
355 Md. at 456, 735 A.2d at 1023, and that the onlyway we could conclude that he properly
received his advice of rightsisif we combine advisementsfrom his District Court hearing
and his circuit courts appearances. Because Johnson would not countenance such a
patchwork of advisements Gregg argues that he was not properly advised of his rights
pursuant to Rule 4-215. There is no need to decide whether the combined District Court

advisements and thecircuit court advisements were suf ficient to satisfy Rule 4-215 because

the Circuit Court fully advised Petitioner of his rights under 4-215.
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WeobservedinJohnson that thetrid court must comply with Rule4-215in order for
defendant’ swaiver of counsel to beeffective, 355 Md. at 444, 735 A.2d at 1016. Wefurther
stated,

Maryland Rule 4-215 exists as a safeguard to the constitutional

right to counsel, providing a prease “checklist” that a judge

must complete before a defendant’ s waiver can be considered

valid; as such, it mandates strict compliance.
355 Md. at 426, 735 A.2d at 1006. Compliance requiresthat the criminal defendant receive
his or her advisements from a circuit court judge because the circuit court has exclusve
original jurisdiction, or from the district court when a defendant appears there without
counsel and demands ajury trial. 355 Md. at 457, 753 A .2d at 1023.

The record indicates that the Circuit Court complied with all parts of Rule 4-215(a)
except for part (5). Part (5) stipulates that “/i/f trial is to be conducted on a subsequent
date, advise the defendant that if the defendant appears for trial without counsel, the court
could determine that the defendant waived counsel and proceed to trial with the defendant
unrepresented by counsel.” (Emphasisadded). Greggwasfound effectively to havewaived
hisright to counsel on the same day that he was tried, thereby eliminating the need for the
part (5) advisement. Because Petitioner received from acircuit court judge each and every

on-the-record advisement required by Rule 4-215, heeffectively waived counsel andis not

entitled to anew tridl.
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“Itiswell established that the Due Process Clause of the Fourteenth Amendment [to
the United States Constitution] prohibits the criminal prosecution of a defendant who is not

competent to stand trial.” Medinav. California, 505 U.S. 437, 439, 112 S. Ct. 2572, 2574,

120 L. Ed. 2d 353, 359 (1992), citing Drope v. Missouri, 420 U.S. 162, 171, 95 S. Ct. 896,

903,43 L. Ed. 2d 103, 112-13(1975) (“It haslong been accepted tha a person whose mental
condition is such that he lacks the capacity to understand the nature and object of the
proceedings against him, to consult with counsd, and to assist in preparing his defense may

not be subjected to atrial.”); see Pate v. Robinson, 383 U.S. 375, 378, 86 S. Ct. 836 838, 15

L. Ed. 2d 815, 818 (1966). See also Robertsv. State, 361 Md. 346, 359, 761 A2d 885, 892

(2000). “[F]Jundamental to an adversary system of jugice” isthe way that the Supreme Court
has characterized the right of acriminal defendant to betried only if competent. Drope, 420
U.S. at 172,95 S. Ct. at 904, 43 L. Ed. 2d at 113. Indeed, it has been said that “[t]he right
to be tried while competent is the foundational right for the effective exercise of a
defendant's other rights in acriminal trial.” Medina, 505 U.S. at 457, 112 S. Ct. at 2583,

120 L. Ed. 2d at 371 (Blackman, J. dissenting).



In Maryland, a defendant isincompetent to stand trial if that defendant is unable “to
understand the nature or object of the proceeding” or “to assi st in one’ sdefense.” Maryland
Code (2001) § 3-101 (f) of the Criminal Procedure Articles.!  The responsibility for
ensuring that the prohibition against trying a defendant who is incompetent isplaced on the

trial court. See 8§ 3-104. That section provides:

“a) In general.- If, before or during atrial, the defendant in a criminal case
appears to the court to be incompetent to stand trial or the defendant alleges
incompetenceto stand trial, the court shall determine, on evidence presented
on the record, whether the defendant is incompetent to stand trial.

“(b) Court action if defendant found competent.- If, after receiving evidence,
the court finds that the defendant is competent to stand trial, the trial shall
begin as soon as practicable or, if already begun, shall continue.

“(c) Reconsideration.- At any time during the trial and before verdict, the
court may reconsider the question of whether the defendant isincompetent to
stand trid.”

Itisthetrial court’sresponsibility to notice indications that the defendant isincompetent to

stand trial and when it notices those indications, or either the defendant or his counsel so

'"Maryland Code (2001) § 3-101 (f) of the Criminal Procedure Code provides:
“(f) Incompetent to stand trial .- "Incompetent to stand trial” meansnot able:

“(1) to understand the nature or object of the proceeding; or

“(2) to assist in one's defense.”
Unless otherwise noted, all referencesareto the Criminal Procedure Article, Maryland Code
(2001).



alleges,” to make the competence determination on the record and on the basis of the

evidence presented. To this point we, the mgjority and |, are not in disagreement.

Our disagreement concerns whether, on this record, the trial court should have, sua
sponte, conducted an inquiry into the competence of John L eon Gregg, the petitioner, to
stand trial. In other words, it is whether the record reflected a sufficient basis for a “bona
fide doubt,” Pate, supra, 383 U. S. at 385, 86 S. Ct. at 842, 15 L. Ed. 2d at 822, as to that
issue. In my opinion, thereis plenty in the record to support an inquiry into the petitioner’s
competency, namely: his history of mental illness; the finding of incompetence by the staff
at Crownsville Hospital Center (“Crownsville”), where the petitioner had been sent for just
such an evaluation;® the petitioner’ s conduct during his two appearancesin the Circuit Court;
the information from the victim, her mother and community members detailing the

petitioner’s bizarre behavior and urging that the court order evaluation and treatment.

%In Thanos v. State, 330 Md. 77, 85, 622 A. 2d 727, 730, citing Johnson v. State, 67
Md. App. 347, 358-359, 507 A.2d 1134, 140 (1986), thisCourt construed Maryland Code
(1982, 1990 Repl. Vol., 1992 Cum. Supp.) 8 12-103(a) of the Health-General Article, the
predecessor to § 3-104, as triggering the court’ s duty to make a competency determination
inthreeways: “(1) upon an all egation by the accused himself that heisincompetent; (2) upon
an allegation of the defense counsel that the accused is incompetent; or (3) upon the court’s
sua sponte decision that the accused appears to be incompetent.”

*It is significant that, although the petitioner acknowledged being in Crownsville for
a competency evaluation and that a competency report was generated as a result, the
prosecutor also directed the court’ s attention to the existence of the competency report, thus
emphasizingit, after the luncheon recessfollowing the court’ s acceptance of the petitioner’s
present competence and waiver of counsel.



The petitioner’ s history of mental illness consisted, at least, of an admission to N orth
Arundel Hospital for ten days for evaluation two years before his appearance before the
Circuit Court and a sixty-six day admission to Crownsville for a competency evaluation, of
both of which the petitioner informed the court. Asthe Supreme Court in Pate, supra, 383
U. S. at 385-86, 86 S. Ct. at 842, 15 L. Ed. 2d at 822, pointed out, evidence of the mental
alertness and understanding displayed by a defendant in “colloquies” with the trial judge
“offersnojustification for ignoring the uncontradicted testimony of [thedefendant’ s] history
of pronounced irrational behavior. While [the defendant’s] demeanor at trial might be

relevant to the ultimate decision as to his sanity, it cannot be relied upon to dispense with a

hearing on that very issue.” In fact, the Supreme Court has made clear “that evidence of a
defendant’s irrational behavior, his demeanor at trial, and any prior medical opinion on
competenceto stand trial are all relevant in determining whether further inquiry isrequired,
but that even one of these factors standing alone may, in some circumstances, be sufficient.”

Drope v. Missouri, supra, 420 U.S. at 180, 95 S. Ct. at 908, 43 L. Ed. 2d 118.

In any event, in the case sub judice, the court’s inquiry on thisissue was less than

adequate, as the following colloquy on the subject demonstrates:

“COURT: ... Have you ever been a patient in a mental institution?

“[The Defendant:] Yes.

“COURT: When[7]



“[The Defendant:] Briefly at Crownsville for 66 days for competency. Two
years ago, North Arundel Hospital for ten days evaluation.

“COURT: At Crownsville, did the doctors determine your competency? Did
they write areport?

“[The Defendant:] Yes. | was competent when | went in.

“COURT: Did they makeareport[?]

“[The Defendant:] Oh, yes.

“COURT: What did they recommend?

“[TheDefendant:] | don’t know.

“COURT: Oh, | se. And where are you detained now? In the Anne
Arundel County Detention Center?”

Merely asking the right questions and getting an answer, particularly an incomplete
one or one that is less than satisfactory, as occurred here on more than one occasion, isnot
enough. To be meaningful and to justify the concluson the court draws from the answers
given, that the petitioner was competent to stand trid, the inquiry must be seriously pursued
and the information elicited, followed up and considered. That was not done here.
Certainly, it isrelevant what the Crownsville finding was and it should have been pursued
more fully. It is also relevant what occurred and what was found by the staff at North

Arundel Hospital, a matter that was not pursued at all.



After their evaluation of the petitioner’s competence to stand trial, the staff of
Crownsville Hospital Center concluded that the petitioner was not so competent, dthough
they also acknowledged that “ competency is aday-to day issue. So, you know, on a day-to-
day basisthat could change.” The Crownsville report stated that the petitioner suffered from
Delusionary Disorder, Persecutory Type, Schizoid, Avoidant and Dependent Personality
Disorder, asaresult of which he*does not have arational understanding of hischarges[and]
appears to not have the capacity to relate to an attorney and to participate in the courtroom
process with appropriate courtroom demeanor ... [he] isnot ableto understand the nature and
object of the proceedings against him and to assist in hisown defense ....” In addition, it
recounted some of the bizarre behavior in which thepetitioner engaged w hile at the H ospital:
crawling about on his knees, rapidly pacing the hallway, shaving his beard kneeling on the
floor, yelling and cursing when redirected, being isolative, guarded and secretive. The
report also indicated that the petitioner was paranoid, believing that he was videotaped, his

food poisoned by the government, which also harassed him, and his house was bugged.

The petitioner’s conduct when appearing before the Circuit Court was by no means
themodel of rationality. On hisfirst appearancein that court, heappeared to havedifficulty
understanding his entitlement to public defender representation, if indigent. Moreover, it

isnot at all clear that the petitioner was being responsive. Note the following colloquy:

“COURT: Do you want an attorney? Do you want to represent yourself?



“[The Defendant:] I’m not going to pay the Public Defender, so | better just
represent myself. My case - -

“COURT: Youdon't haveto pay a Public D efender.

“[ The Defendant:] My case is straightforward.

“COURT: Wait aminute. Who told you had to pay the Public Defender?

“[The Defendant:] The paperwork says if you can afford it, there could be
charges. | will just represent myself. My caseis straightforward.

“COURT: ... If youwant alawyer and can’t afford to hire one, the Public
Defender will represent you at no cos to you. Do you understand?

“[The Defendant:] Well itis not clear to me that [the] Public Defender - - to
be free. But | am going to —

“COURT: Well I amtelling you, it will be, if you qualify.

[The Defendant:] | ---. If | qualify, that isabigif. | spoke to the Public
Defender - - - me and he gave me a couple brief ideas about how it could go. So, |
am willing to go by myself.”

As already indicated, the petitioner displayed a poor knowledge of the status of the
competency evaluation. In fact, hisresponses did not seem to be directed to the questions
asked, or even to acknowledge that he considered them particularly relevant: in response to
the two questions concerning the Crownsville report, the petitioner answered, “yes,” adding

“l was competent when | went in.”  And, as also already mentioned, although he



acknowledged that a competency report was prepared, he professed not to know what the

conclusion was, a poi nt on which he was not pressed.

Furthermore, the petitioner confirmed, explicitly, I would suggest, one of the
observationsthe Crownsville report made, that the petitioner displayed paranoia, believing
that his food was poisoned by the government. The court inquired whether the petitioner
was under the influence of alcohol, drugs, medications or pills. When the petitioner
responded, “[n]ot to speak of,” the court delved deeper, insisting on knowing what that
meant. The petitioner stated: “ There is a slight drugging of my food in jail, butit is not

relevant.” Strangely, there was no further follow-up by the court.

After the court advised the petitioner of the advantages of having counsel and
determinedto have him consult the Public Defender, the petitioner indicated that he had been

refused bail.* This prompted the following rather curious discussion:

“COURT: Well, have you had a bail review hearing?

“[The Defendant:] Yes.

“COURT: When? InDistrict Court.

“IThe Defendant:;] Whilel wasin Crownsville. | wasn't granted bail.

*It is relevant that the staff at Crownsville was concerned about the petitioner’s
dangerousness and that most likely explains the bail decision. The information from the
petitioner’ s neighbors, presented to the court after trial, was consistent on this point.
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“COURT: Well, wearegoing to set thisin for abail review hearing. We will do
that tomorrow.

“[The Defendant:] | probably won't pay any bail.

“COURT: 1 didn’t hear you.

“IThe Defendant:] | am surethat | probably won't pay any bail.

“COURT: Well, look, if youwant to be stubborn, that isall right. Thereis nothing
wrong withthat. Itisyour privilege to be stubborn. All | am saying is | want to
giveyou ahearing where it will be determined whether or not you get bail. Thereis
home detention. There are alot of different ways in which aperson can be released
without putting up money.”

On the date of trial, the prosecutor informed the court that the petitioner “indicated
to me ... that he intended on representing himself dthough he also indicated to me that he
didn’t know that today was his trial date. He said he hadn’t been notified about that, but
since he was here he was going to go ahead and get it over with and that he wanted to
proceed by way of having ajury.” Thisprompted the courtto addressthe petitioner and the

following rather extraordinary discussion ensued:

“COURT: Okay, wait one second. Yes, sir, you may stand, sir.

“[The Defendant:] Standing is a problem for me.

“COURT: Areyou ableto stand?

“[The Defendant:] Not for long.



“COURT: Well, let’s do the best you can, let's see if you can stand.

“IThe Defendant:] | stood whenyou - - okay, I'll stand for a moment.

“COURT: Yeah, seeif you can’t stand. Are you John Leon Gregg?

“[The Defendant:] Yes, sr, | am.

“COURT: Okay, you can[‘t] stand anymore?

“[The Defendant:] | can, but then | won't be able to stand later.

“COURT: Waell, I would like you can stand now, let’s seeif you can do that.

“[The Defendant:] Can we get the handcuffsin front?

“COURT: Itell you what, you can take them off of him.

“IThe Def endant:] Thank you, Y our Honor.

“COURT: Youjust stand and then we are going to talk turkey here. ...
What - - doesit hurt you?

“[The Defendant:] The handcuffs?

“COURT: Yeah.

“IThe Defendant:] The last time | was here it got to be too long.

10



“COURT: Wasittoolong? Allright, sir, you want to - - you want to stand now?
Can you stand up now?

“[The Defendant:] Not for long.

“COURT: WEell, do the best you can.

“[ The Defendant:] But then | won't be able to stand to leave your court, Y our Honor.

“COURT: That's all right, I Il let you stand when you want to leave. Let me ask you
aquestion, sir.

“[The Def endant:] Yes. sir?

“COURT: Stand, remain standing, sir.

“[The Defendant:] 1'd rather not.

“COURT: | know, but that’s theway we run the court. That’sthe way we run it.
Y ou address the Court, you stand, everybody does, you follow me?

“[The Defendant:] Yes, I'd rather - - I'll stand briefly when | begin - -

“COURT: 1 know that’s not what you would rather do, that’s the procedure here.

“IThe Defendant:] Well, | have a problem with procedure.

“COURT: Weaell, it’stoo bad, that’s the procedure here. Do you want to obey the
Court order?

“[The Defendant:] | have an orthopedic restriction on walking.

11



“COURT: Well, you're not walking, all | want you to do is stand.

“[The Defendant:] So you just want me to stand until my ankles collapse and then
| can sit?

“COURT Yeah, until they collapse, you want to stand. 1'm only going to be a
couple of minutes, just a couple of minutes.

“IThe Defendant:] Well, | havea - - sincel didn’t know | had atrial today | did my
maximum walking at three this morning, so | would just as soon not do all this
standing.

“COURT Okay, well I wantto stand right now.

“[The Defendant:] | guess| don’t want to stand, Y our Honor.

“COURT: Youdon'twant to gand? Take him back and we’ re not going to fool
with him.

“[The Defendant:] Thank you, Y our Honor.”

Following thislengthy colloquy, the court simply asked the petitioner for his election
of acourt or jurytrial. When he elected a jury trial, the court proceeded to inquire about
his educational background and waiver of counsel. Once again, as to the latter, the
petitioner seemed to misunderstand that if he qualified, he would not have to pay the Public

Defender. Curiously, when asked whether hewas aware of any mental condition that he had
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or physical disability which would prevent his understanding what he was doing, the

petitioner replied “Just the walking restriction is all.”

Putting aside the petitioner’s performance, or, more accurately, ineptitude, at trial,
considerable information concerning the petitioner’ s bizarre behavior, over time, and more
recently, as exemplified by the very crime of which he stood accused, was presented to the
trial judge. That evidence revealed a number of instances in which the petitioner displayed
erratic and strange behavior, including, inter alia, the petitioner appearing naked at the
community beach with a bag over his head, crawling through his house on his hands and

knees, knocking other children, besides the victim, off their bicycles.

It istrue tha the petitioner appeared before two different judgesin the Circuit Court
and, therefore, that neither observed all of thepetitioner saberrant behavior. Thetrial judge,
for example, was the only one to be witness to, and in reality, was an essential part of the
lengthy discussion of the petitioner’s ability, or lack thereof, to stand and the reasons
therefor. Nevertheless, albeit the court missed, or ignored, its significance, there was a
sufficient basis provided by the petitioner’s behavior, at each appearance, which the court

observed.

During the first appearance, the court was told of the petitioner’ s mental history,
especially that he had been referred f or acompetency evaluation. Although the petitioner,
apparently aswell as everyone else, did not know w hat the report said, that referral resulted

in areport being prepared and, we now know, that report determined that the petitioner was
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not competent. So far asthe record reflects, the court did not further inquire into the
Crownsvillereport; it certainly did not read thereport, theleast that one could have expected.
In addition to the difficulty the petitioner displayed in understanding, or accepting, therole
of the Public Defender, the petitioner statedthat hisfood was being drugged alittle, and that
was the only subgance whose influence he was under at that time. Asindicated, the court

let that comment pass without any follow -up questions at all.

Thetrial court, too, was aware of the petitioner s mental health history. Although the
knew that he had been referred to Crownsvillefor a competency evaluation, it appears that
thetrial court had no more idea of the contents of the report that evaluation generated than
did the prior judge. The latter poi nt wasemphasized by the Assistant State’s Attorney, who,
before the commencement of trial, inquired of the court asto whether the evaluation wasin
thecourt file. Althoughthe State’ sinquiry came subsequent to the “ ability to stand” debate,
it certainly gave it a context and should have served to focus the court’ s attention to the fact
that it was, to say the least, extraordinary conduct. The record does not reflect that the trial
court reviewed a copy of the Crownsville report. What it does reflect is that the trial court
was satisfied with the fact that a District Court judge had held a hearing and determined that
the petitioner was competent. And that was true despite the petitioner s behavior, note the
“ability to stand” colloquy, ontheday of trial. Moreover, whileinitially not informed of the
petitioner’s contention, made on hisinitial appearancein the Circuit Court, that the jail was

druggingthe petitioner’ sfood, thetrial court was apprised of tha contention by the petitioner
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just prior totrial. Amazingly, when the petitioner advised the court that he had “received
involuntarily some minor amount of drugs in [his] food, but it is not affecting [his]
perception,” the court’s only response was “Oh, that’s wonderful, that’s great, then we are

ready to proceed then, aren’'t we?” And proceed, they did.

The majority takes the view that “there is nothing in the record that reasonably may
be interpreted as a clear indicia of potential incompetence sufficient to trigger the trial

judge’ s sua sponte duty to evaluate.” Greggv. Stae, Md. : : A.2d__ ,

(2003) [slipop.at __]. | donot agree. To be sure asthe majority submits, the “fact that
(1) there was a competency evaluation in the District Court resulting in a finding of
competency, and (2) there may exist a report generated in the District Court proceeding
assessing Gregg’ s competency are not alone sufficient indicia of incompetency to trigger a
suasponte duty.” Id.at_,  A.2dat__ [slipop.at__]. | agree. When evaluating the
trial court’s duty, we should view the totality of the circumstances, rather than merely base

our decision on narrow facts.

As | have demonstrated, when properly viewed with other germane facts, jugice
demanded that thetrial court order, sua sponte, that the petitioner be evaluated to determine
his competence to stand; such a duty isimposed on the court as a matter of justice. Inter
alia, there wasthe fact that the petitioner had a mental history, there was a transcript of a

Constitutionally mandated competency hearing missing, the“non-sequitur” dialoguewith the

court concerning the petitioner’s ability to stand, the petitioner’s statement about his food
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being drugged, the petitioner’ s difficulty understanding the role of the Public Defender and
his cost and the fact that the petitioner was proceeding without counsel.” These facts raise
a reasonable uncertainty asto the competency of the petitioner to stand trial. Trial courts

may not ignore common sense nor turn a blind eye to the totality of the circumstances.

The duty of the trial court to monitor the competency of a defendant to stand trial is
acontinuing one. Neither Circuit Court judgewas bound by the determination of the District
Court judge and the trial judge was not bound by the tacit determination made by the court
on the petitioner’ sfirst appearance in Circuit Court. Nor may the court rely on one factor
relevant to, and affecting, competence to the excluson of others. | submit that in this case,
there are an abundance of factors, considering thetotality of the circumstances, thatrequired

the court’ s sua sponte action to determine the petitioner’s competence.

*Proceeding without counsel does not mitigate the petitioner’s being held to the
standard of a competent attorney. Refusing representation is but one factor the trial court
should consider when considering acriminal defendant’ s competency to stand trial.
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